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Ilmtefr States ©mart at Appeals 

For the District of Columbia Circuit 


No. 10,616 


Thomas Petro, Appellant, 
vs. 

J. Howard McGrath, Attorney General of the United 

States, Appellee. 


Appeal from the United States District Court 
for the District of Colombia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

The United States District Court for the District of 
Columbia has jurisdiction of an action seeking a declara¬ 
tory judgment in a case of disputed nationality, under 
Section 903, Title 8, U. S. Code. This court has jurisdic¬ 
tion of appeals in such cases under Section 1291 of the 
United States Code, as amended. 
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STATEMENT OF THE CASE 

Appellant was born in the United States and during 
minority taken to Canada by his parents. After attaining 
his majority he continued to reside in Canada until March 
14, 1942, when he returned to the United States for per¬ 
manent residence, the U. S. Immigration & Naturalization 
Service admitting him at the border as an American citi¬ 
zen by birth. While in Canada he never took an oath of 
allegiance, never served in military forces, never held 
public office, nor renounced his American nationality, but 
at all times he claimed to be an American. Since the ef¬ 
fective date of the U. S. Nationality Act of 1940, appellant 
never was naturalized or voted in Canada, or committed 
any of the other acts of expatriation listed in that Act. 

Prior to the effective date of this Act, and when appel¬ 
lant was fourteen years old, his father applied for natu¬ 
ralization in Canada, and received a qualified certificate 
dated December 29, 1913, appellant’s name appearing no¬ 
where in the proceeding. Neither the appellant nor his 
father ever applied or qualified for complete naturaliza¬ 
tion under the Imperial Naturalization Act of 1915, the 
Canadian Citizenship Act of 1946, or any other Canadian 
law. After appellant attained his majority he voted sev¬ 
eral times in Canadian elections, but he was not required 
to take an oath of allegiance or register as a prerequisite 
to this voting. He was a farm laborer with only second 
grade schooling, and he voted on the demand of his father 
or employers. He was confused by conflicting advice he 
received as to his right or duty to vote, and testified “I 
never would done so if I had knowed, but I never knew, 
never been inforraed. ,, “If I would know what I know 
today, that it was illegal to vote in any election, I would 
never have voted in Canada.” Appellant’s ignorance, 
confusion and bewilderment is shown throughout all of 
his testimony, and pertinent portions are printed in the 
Appendix to Appellant’s Brief, pp. 10A-21A. 
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After reentering the United States, appellant stayed 
with a sister in Pennsylvania, where he registered for the 
U. S. selective service. Later he went to w^ork in New 
Jersey, and on March 10, 1943, he was notified by the 
U. S. I&N Service that it had been determined he was not 
a United States citizen; that his admission as such on 
March 14, 1942, was erroneous; and that he would have 
to adjust his immigration status. They later amplified 
this by explaining that although appellant was a United 
States citizen by birth, at age fourteen he had acquired 
Canadian citizenship through the naturalization of his 
father, thereby becoming a dual national, and by voting 
after attaining his majority appellant was deemed to have 
elected Canadian citizenship to the exclusion of that of 
the United States. Hence his presence in the United 
States was illegal and he was subject to deportation, and 
to enter the United States for permanent residence he 
must obtain a Canadian visa or passport. However the 
Canadian authorities refused to issue appellant a pass¬ 
port as a Canadian citizen unless he first was naturalized 
in his own right and took an oath of allegiance to the 
Crown. This conflict will be noted from the documents 
received in evidence, quoted on pages 15-17 of appellant’s 
brief. The appellant did not take the steps to qualify in 
Canada as a national, but filed this action in the U. S. 
District Court to be declared an American national. The 
defendant answered the amended complaint by urging 
that— 

“subsequent to attaining his majority plaintiff volun¬ 
tarily resided in Canada until 1942, at various times, 
did voluntarily vote in Canadian political elections, 
and did thereby expatriate himself by his voluntary 
act.” (Appellant’s App. 7A) 

The pre-trial judge denied plaintiff’s oral motion for sum¬ 
mary judgment, and thereafter the case was tried by the 
Court without a jury. The defendant did not put on any 
evidence, and after argument of counsel, the Court dis- 
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missed the complaint and ordered judgment for the de¬ 
fendant From this action the plaintiff appealed. 

STATUTE INVOLVED 

This case involves the construction of Section 401(a) of 
the Nationality Code of 1940, which is quoted in full on 
page 8 of appellant’s brief. It will be referred to here¬ 
inafter bv the TJ. S. Code citation, Section 801, Title 8, 
U. S. Code. 


STATEMENT OF POINTS 

The lower Court erred— 

(1) By denying plaintiff’s motion for summary judg¬ 
ment at the pre-trial hearing. 

(2) By holding that plaintiff had expatriated himself 
by his conduct prior to the effective date of the Nation¬ 
ality Act of 1940. 

(3) By ruling that plaintiff because of his long con¬ 
tinued residence in Canada, his failure to register with 
an American Consul, and his voting in Canadian elections, 
all after attaining his majority, was deemed to have elected 
Canadian nationality. 

(4) By dismissing plaintiff’s complaint and ordering 
judgment for defendant. 

SUMMARY OF ARGUMENT 

Under the United States Nationality laws appellant, a 
native-born American citizen, acquired dual nationality 
at age fourteen through the naturalization of his father 
in Canada. His returning to the United States for perma¬ 
nent residence after attaining his majority, and before 
January 13, 1943, is deemed an election of American citi- 
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zenship under the provisions of the Nationality Act of 
1940, unless he had theretofore “ expatriated himself by 
his own voluntary act.” The defendant has the burden 
of proving any such expatriation. 

No law requires a dual national, with status like appel¬ 
lant, to register with an American consul abroad if he 
elects to be a United States citizen, or that failure to so 
register results in the loss of American citizenship. No 
law makes long continued residence abroad by a native- 
born American an act of expatriation. Voting in a for¬ 
eign election, prior to the effective date of the 1940 Act, 
was not expatriation as a matter of law, and was not an 
act of expatriation, unless it was done under circumstances 
or in connection with conduct of the voter manifesting a 
conscious intention to elect foreign nationality, to the ex¬ 
clusion of that of the United States, by his own * 1 voluntary 
action in conformity with applicable legal principles.” 

ARGUMENT 

There is no dispute between the parties as to the actual 
facts. The only disagreement is just what conclusion 
should be drawn from the conduct of the appellant while 
in Canada. There being no genuine issue of material fact, 
this case should have been disposed of by the pre-trial 
judge on plaintiff’s motion for summary judgment. The 
U. S. Nationality laws provide— 

“The following shall be nationals and citizens of 
the United States at birth: 

(a) A person bom in the United States and sub¬ 
ject to the jurisdiction thereof;”—Sec. 601(a), Title 
8, U. S. Code. 

And the courts have held, speaking of a native-born citi¬ 
zen under the foregoing section prior to the effective date 
of the 1940 Act, Section 801, T. 8, U. S. C.— 
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“His American citizenship is deemed to continue un¬ 
less he has been deprived of it through the operation 
of a treaty or a congressional enactment, or by his 
‘voluntary action in conformity with applicable legal 
principles. ’ ” Attorney General vs. Ricketts, 165 F. 
2d. 193, quoting from Perkins vs. Elg, 307 U. S. 325. 

In the case at bar, no treaty right is involved, but Con¬ 
gress has enacted the Nationality Code of 1940, which in 
Section 401 (Sec. 801, T. 8, U. S. C.) provides that after 
the effective date of this section, a national of the United 
States shall lose his American nationality by, while in a 
foreign state, (a) becoming naturalized (or if his parents 
had been naturalized during his minority, failing to return 
to the United States within two years), (b) taking an 
oath of allegiance, (c) serving in the military forces, (d) 
holding public office, (e) voting in an election, (f) re¬ 
nouncing American nationality, or (g) deserting American 
forces in time of war, (h) committing treason, (i) re¬ 
nouncing American nationality in time of war, and (j) 
departing from the United States in time of war to evade 
military service. 

“On January 13, 1941, the Nationality Act of 1940 
became effective”, Bertoldi vs. Attorney General, 78 W. L. 
R. 313 (US Appls DC, not yet reported, Dec. 5, 1949). 
This section has no retroactive effect, but it is conceded 
that if appellant had not returned to the United States 
by January 13, 1943, or after the effective date of the 
1940 Act, had become naturalized or voted abroad, or 
been guilty of any of the other acts listed in this section, 
he would have lost his American citizenship by operation 
of law. However, appellee makes no contention that ap¬ 
pellant expatriated himself by conduct subsequent to the 
effective date of the 1940 Act, but contends that prior 
thereto and “subsequent to attaining his majority, he vol¬ 
untarily resided in Canada until 1942, at various times did 
voluntarily vote in Canadian political elections, and did 
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thereby expatriate himself by his voluntary act.” (An¬ 
swer to Amended Complaint, Appellant’s App. 7A) 

The trial court, at the conclusion of plaintiff’s testimony 
and the argument of counsel, gave an oral opinion as 
follows— 

“As I view the evidence, I am of the opinion that 
all the facts and circumstances of this man, Thomas 
Petro, indicate that after he reached the age of 21, 
he did nothing to show an election or even an inclina¬ 
tion to be a citizen of the United States until 1941; 
and that all the facts and circumstances point to and 
establish an expatriation.” (Appellant’s App. 21A) 

The learned trial judge undoubtedly had in mind the case 
of Perkins vs. Elg, 307 U. S. 325, supra, in which he had 
represented the defendant while serving as United States 
Attorney. In that case the Supreme Court affirming this 
Court settled the law in effect prior to the Nationality 
Code of 1940. However he apparently overlooked the fact 
that the 1940 Act changed the prior law and extended 
until January 13, 1943, the time in which dual nationals, 
such as appellant, might elect United States citizenship, 
regardless of their then age and length of residence abroad. 
And further, that such a dual national who returned to the 
United States prior to that date was deemed to have elected 
to be an American citizen, unless he had prior thereto 
expatriated himself. This puts the burden on the defend¬ 
ant to prove prior expatriation. It was only in cases 
where the dual national failed to return by that date that 
he was deemed to have discontinued his status as an 
American citizen. 

This will appear from examination of the applicable 
section of the 1940 Act, which reads— 

“Sec. 801. General Means of Losing United States 
Nationality. 

A person who is a national of the United States, 
whether by birth or naturalization, shall lose his na¬ 
tionality by: 
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(a) Obtaining naturalization in a foreign state, 
either upon his own application or through the natu¬ 
ralization of a parent having legal custody of such 
person: Provided, however, That nationality shall not 
be lost as a result of the naturalization of a parent 
unless and until the child shall have attained the age 
of twenty-three years without acquiring permanent 
residence in the United States: Provided further, That 
a person who has acquired foreign nationality through 
the naturalization of his parent or parents, and who 
at the same time is a citizen of the United States, 
shall, if abroad and he has not heretofore expatriated 
himself as an American citizen by his own voluntary 
act, be permitted within two years from the effective 
date of this chapter to return to the United States 
and take up permanent residence therein, and it shall 
be thereafter deemed that he has elected to be an 
American citizen. Failure on the part of such person 
to so return and take up permanent residence in the 
United States during such period shall be deemed to 
be a determination on the part of such person to dis¬ 
continue his status as an American citizen, and such 
person shall be forever estopped by such failure from 
thereafter claiming such American citizenship; or 

• • * • • 

(e) Voting in a political election in a foreign state 
or participating in an election or plebscite to determine 
the sovereignty over foreign territory 1 
—Sec. 801, T. 8, U. S. Code, Subsections (a) and (e) 

Appellant relies on the second proviso of subsection (a) 
of this section which extends until two years after its 
effective date, or until January 13, 1943, the period in 
which a dual national, who at the same time is a United 
States citizen by birth, may return to the United States, 
regardless of his then age or length of residence abroad. 
Assuming, arguendo, that appellant acquired dual nation¬ 
ality through his father’s qualified naturalization in Cana- 
ada, by returning to the United States on March 14, 1942 
(within the permitted period), by the terms of this pro¬ 
viso, appellant is deemed to have elected to be an Ameri¬ 
can citizen, unless he had theretofore “expatriated himself 



9 


as an American citizen by his own voluntary act”. The 
burden is on the appellee to establish the affirmative de¬ 
fense that appellant by his conduct prior thereto had for¬ 
feited his right to be an American citizen. Bauer vs. Clark, 
161 F. 2d. 397. Had he not returned by the critical date 
appellant would be deemed to have made the contrary 
election and he would be forever estopped from claiming 
United States citizenship. 

On December 20, 1947, the U. S. Court of Appeals, Ninth 
Circuit, handed down an opinion in the case of Attorney 
General vs. Ricketts, 165 F. 2d. 193-5, in which both the 
facts and law are strikingly similar to those in the case 
at bar. In each case the plaintiff was born in Oklahoma 
around 1900, and during his minority was taken to Can¬ 
ada where the father was naturalized. In each case the 
plaintiff after attaining his majority resided in Canada 
for many years and voted in political elections there, but 
returned to the United States for permanent residence 
before the critical date in the U. S. Nationality Act of 
1940. In the Ricketts case the plaintiff had also held 
public office in Canada, and although he had visited the 
United States for six months when twenty-four years old, 
he did not return for permanent residence until he was 
thirty-four. In the United States he went into business 
and voted, but in I&N Service forms and U. S. selective 
service forms he called himself a Canadian. In the case 
at bar, plaintiff held no public office in Canada, and after 
his father’s naturalization he never visited the United 
States until he entered for permanent residence at age 42. 
He was admitted at the border as an American and went 
to work in the United States and in both I&N Service 
forms and U. S. selective service forms he called himself 
an American. 

Quoting from the opinion in the Ricketts case, the Ap¬ 
pellate Court states that the trial— 
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‘ * court concluded as a matter of law that appellee is 
entitled to the benefit of the second proviso contained 
in Sec. 401(a) of the 1940 Act, 8 U. S. C. A., Sec. 
801(a), and accordingly adjudged him a citizen. 

• * • The Attorney General insists that prior to 
appellee’s entry into the United States for permanent 
residence he was shown to have elected to become a 
Canadian national. The argument is based mainly 
on two facts, (1) that appellee, during his minority 
had held public office in Canada, and (2) that after 
attaining his majority he had voted once at a provin¬ 
cial election in Alberta and had several times voted 
in that province at school and municipal elections. 

• * • The Attorney General concedes that the mere 
holding of public office during minority is not an act 
of expatriation, since an infant is incapable of a 
binding choice, Perkins vs. Elg, 307 U. S. 325 * * *. 
It is contended only that appellee’s conduct in this 
respect bears on his mental attitude. Similar if more 
persuasive effect is claimed for his conduct in voting, 
that is to say it is not contended that the act of vot¬ 
ing amounts to expatriation as a matter of law, but 
that it is strong evidence of an election to expatriate. 

• * * It is undeniable that his conduct was equivocal, 
but not more so, perhaps, than was his status. By 
virtue of his American birth and the later naturaliza¬ 
tion of his father in Canada he was at once a citizen 
of the United States and a Canadian national. His 
American citizenship is deemed to continue unless he 
has been deprived of it through the operation of a 
treaty or a congressional enactment, or by his ‘ volun¬ 
tary action in conformity with applicable legal prin¬ 
cipals.’ Perkins vs. Elg, supra, ***. 

The proviso does not undertake to specify what 
voluntary act or acts will amount to an expatriation. 
(Footnote: ‘Section 401 of the Act does enumerate 
certain conduct which shall result in the loss of na¬ 
tionality, but these provisions are new and it is not 
claimed that they were intended to have retroactive 
effect.’) In that respect the framers of the legisla¬ 
tion seem to have been content to follow the not very 
precise verbiage of Chief Justice Hughes in Perkins 
vs. Elg. The departmental decisions bearing on the 
subject, so far, at least, as they have been called to 
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our notice, are neither consistent nor particularly per¬ 
suasive. (Footnote commenting on conflicting rulings 
of the I&N Service and the Attorney General.) In 
considering cases affected by the statutory proviso 
we must remember that Congress intended to extend 
liberal treatment to those of dual nationality regard¬ 
less of their age at the time of the Act’s passage or 
the length of their prior residence abroad. Being 
remedial, the proviso is entitled to a liberal construc¬ 
tion.” (Italics supplied) 

—Attorney General vs. Ricketts., 165 F. 2d. 193. 

The reasoning of this opinion disposing of the two con¬ 
tentions in the Ricketts case can be applied with equal 
force to the two contentions in the case at bar, (1) that 
continued residence in Canada after attaining majority, 
and (2) voting in political elections there, constituted ex¬ 
patriation. 

There is nothing in the law making long continued resi¬ 
dence abroad by a native-born American expatriation. 
U. S. vs. Howe, 231 F. 546; Banning vs. Penrose, 255 F. 
159; Leong Kwai Yin vs. U. S~, 31 F. 2d. 738; State vs. 
Jackson, 65 A. 657. It is true that the Nationality Act of 
1940 (Secs. 804 and 807, T. 8, U. S. C.) provides that 
naturalized American citizens and their children who re¬ 
side abroad for specified periods shall lose their United 
States citizenship. And also (Sec. 802, supra) that a 
native-born United States citizen who resides over six 
months in a foreign state of which his parents were for¬ 
merly nationals is deemed to have expatriated himself. 
However, none of these sections apply to appellant, as he 
was a native-born American, and his parents were not 
former Canadian nationals. 

The act of voting in a foreign election did not amount 
to expatriation as a matter of law prior to the effective 
date of the 1940 Act. To constitute expatriation it must 
have been a voluntary act coupled with an oath of alle¬ 
giance or other such conscious conduct manifesting an 
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intent to elect foreign nationality. Attorney General vs. 
Ricketts, supra. Congress has expressed its view of the 
seriousness of such voting, by amending the 1940 Act to 
permit any American citizen who prior to the date of the 
amendment had lost his nationality— 

“by voting in a political election in a foreign state 
other than a state at war with the United States dur¬ 
ing the Second World War” 

to regain his United States citizenship merely by taking 
an oath of allegiance to the United States within one year 
from the date of the amendment. (Sec. 723, T. 8, U. S. C., 
as amended April 7, 1946) And see Arikawa vs. Acheson, 
85 F. Supp. 473, in which it was held that an American 
national who voted in Japan in an election for the legisla¬ 
ture supervised by the U. S. Army, did not thereby lose 
his American nationality. 

The Findings of Fact of the lower court, give as an 
additional basis for the conclusion that appellant had ex¬ 
patriated himself, the fact that after attaining majority 
he did “not register with any American consul in Can¬ 
ada”. (Appellant's App. 8A) There is no provision in 
the 1940 Act requiring a native-born American, who ac¬ 
quires dual nationality abroad during his minority, after 
attaining his majority to register with an American con¬ 
sul if he elects to confirm United States citizenship. The 
opinion in Perkins vs. Elg, supra, construing the former 
Nationality Act of 1907, points out the distinction made in 
that act between children born abroad to American nation¬ 
als and children born in the United States and thereafter 
taken abroad during minority. The former were required 
upon attaining majority to register with an American con¬ 
sul if they elected American nationality, but the latter were 
not required to so register, whether or not their parents 
may have lost their American nationality. 34 Stat. 1229, 
c. 2534, Sec. 6, construed in Perkins vs. Elg, 307 U. S. 344; 
Haaland vs. Attorney General, 42 F. Supp. 13. It is noted, 
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however, that the 1940 Act omits this requirement in both 
cases. Sec. 601(g),T. 8, U. S. C. 

The United States Supreme Court in Perkins vs. Elg, 
supra, affirming this court in 69 App. D. C. 175, settled 
the question, that under the former law, a person, who 
like appellant, was born in the United States and taken 
abroad during minority, upon attaining majority had the 
right to return to the United States and elect American 
nationality, even where his parents had lost their Ameri¬ 
can citizenship. The Act of 1940 (Second proviso, Sec. 
801(a), T. 8, U. S. C.) extends the time in which he could 
return and make this election to January 13, 1943, regard¬ 
less of his then age or length of residence abroad. The 
only condition being that he had not theretofore “expa¬ 
triated himself as an American by his own voluntary act”, 
and in later subdivisions of this section, are listed acts 
which amount to expatriation where committed subsequent 
to the effective date of the Act. But for conduct prior to 
the effective date of the 1940 Act— 

“The proviso does not undertake to specify what 
voluntary act or acts will amount to an expatriation. 
In that respect the framers of the legislation seem to 
have been content to follow the not very precise 
verbiage of Chief Justice Hughes in Perkins vs. Elg.” 
—Attorney General vs. Ricketts, supra. 

The language of Mr. Chief Justice Hughes in Perkins vs. 
Elg, supra, was that such a dual national could only ex¬ 
patriate himself by his own “voluntary action in confor¬ 
mity with applicable legal principles”. 

The appellant submits that no act of his parents during 
his minority is binding on him; that residing abroad and 
not registering with an American consul after attaining 
his majority was not an act of expatriation; and that the 
burden is on appellee to prove that appellant’s voting in 
Canada was a conscious voluntary act intended as an elec¬ 
tion of Canadian nationality to the exclusion of that of 
the United States. That he did not vote in a foreign 
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political election after the effective date of the 1940 Act, 
and his voting in Canada prior thereto was not a conscious 
voluntary act intended to elect Canadian nationality. That 
when he first voted he was a minor, and his father de¬ 
manded that he vote or leave home. The other times he 
voted it was on demand of employers to whom he was 
under obligation. He was a farm laborer with second 
grade schooling, and could not be expected to evaluate the 
conflicting advice he received as to his right or duty to 
vote. He did not register or voluntarily offer himself as 
a voter, and as he testified he would have refused if he 
had known what he knows now. He was of poor economic 
status, and was unable to arrange his affairs for some 
years, but he always considered himself an American, and 
returned to the United States as soon as conditions per¬ 
mitted. (Appellant’s App. 11A-20A.) 

Appellant’s ignorance and bewilderment is not surpris¬ 
ing. Uninformed persons gave him various guesses as to 
his status, rights and duties. Upon his seeking authorita¬ 
tive advice in 1941, the American consul told him he could 
return to the United States as an American up to January 
13, 1943, but that thereafter he would be forever barred 
under Section 401 of the 1940 Act. In March, 1942, the 
U. S. Immigration Service at the border admitted him as 
an American citizen. Then in March, 1943, they ruled that 
he was not an American citizen, and his admission as such 
in 1942 had been erroneous. In May, 1943, the Canadian 
authorities ruled that they would not recognize him as a 
Canadian and issue him a passport, unless he was natu¬ 
ralized in his own right and took an oath of allegiance to 
the Crown. In 1944 the I&N Service advised him he ap¬ 
peared to be “stateless”, and in 1945 that he was a “dual 
national”, who had confirmed Canadian citizenship by 
voting in Canada. In January, 1950, the trial judge held 
that he had expatriated himself after he came of age, by 
not electing American citizenship prior to 1941. And as 
late as March 13, 1950, the U. S. I&N Service advised— 
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“The 1940 Act was not retroactive insofar as loss 
of U. S. citizenship by voting is concerned. 

A native-born citizen of the United States does 
not lose U. S. citizenship simply through foreign resi¬ 
dence.” 

This confusion as to appellant’s status is illustrated by 
the following documents received in evidence:— 

Plaintiff’s Exhibit No. 1. (Tr. 13.) 

Certificate of Naturalisation No. 4315465, issued 
Dec. 29, 1913, by the District Court at Swift Currant, 
Saskatchewan, Canada, to Andrew Names Petro, for¬ 
merly of Mt. Carmel, Penn., U. S. A., then of Coulee, 
Sask., Canada, certifying that having complied with 
the requirements of Sec. 15, of the Naturalisation act 
the said— 

“Andrew Names Petro has become naturalised as a 
British subject, and is, within Canada, entitled to all 
political and other rights, powers and privileges and 
subject to all obligations to which a natural born Brit¬ 
ish subject is entitled or subject within Canada, with 
this qualification, that he shall not when within the 
limits of the foreign state of which he was a subject 
or citizen previous to the date hereof, be deemed to 
be a British subject unless he has ceased to be a sub¬ 
ject or citizen of that state * * 

(Signed by Clerk of Court) (Italics supplied) 
Plaintiff’s Exhibit No. 2. (Tr. p. 13) 

Letterhead of Immigration and Naturalisation Serv¬ 
ice, Philadelphia, March 10,1943, 

“Mr. Thomas Petro, 130 Broad Street, Newark, New 
Jersey. My dear Mr. Petro: 

Reference is made to the visa application filed by 
you in behalf of your wife and minor child residing 
in Canada. In connection with the application it was 
necessary to make a determination of your citizenship 
status. 

You are advised that from the facts presented it 
has been determined by this Service that you are 
not a citizen of the United States. 

Inasmuch as your admission to the United States 
as a United States citizen on March 14, 1942, was er¬ 
roneous, it will be necessary for you to adjust your 
immigration status forthwith.” 
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(Signed for Commissioner, by Asst Comm.) 
Plaintiff’s Exhibit No. 3. (Tr. 14) 

Letterhead of Passport Office, Department of Exter¬ 
nal Affairs, Ottawa, Canada, May 6, 1943, to Thomas 
Petro, Esq., Toronto, Canada. 

“With reference to your Application for Passport, 
I have to inform you that the certificate of naturali¬ 
sation under which you acquired British nationality, 
grants the rights and privileges of a British subject 
within Canada but status as such is not recognized 
outside of the Dominion, and consequently, such a cer¬ 
tificate is of no value in so far as securing a pass¬ 
port is concerned. 

It will be necessary for you to obtain a new cer¬ 
tificate of naturalisation granting the rights and priv¬ 
ileges of a British subject both within Canada and 
abroad. Application for it should be made (and 
should be forwarded) * • • together with Oath of 
Allegiance # • •” 

(Signed by Assistant Passport Officer.) 

Plaintiff’s Exhibit No. 4. (Tr. 14) 

Letterhead of Immigration and Naturalisation Serv¬ 
ice, Philadelphia, April 8,1944. 

“My dear Mr. Petro: 

Reference is made to your letter of March 29, re¬ 
lating to your desire to return to the United States. 

In our letter of May 29, 1943, you were informed 
that if the Canadian Government has refused to con¬ 
sider you as a citizen of Canada unless you take out 
citizenship papers and also take an oath of allegiance 
to the Crown you would appear to be stateless in 
view of the decision of this Service that you are not 
an American Citizen. • • • 

Since you were found not to be an American citi¬ 
zen, your residence in the United States was illegal 
and you would have been subject to deportation had 
you not departed from this country in order to ad¬ 
just your immigration status.” • • * (Remainder of 
letter refers to possibility of obtaining visitor’s per¬ 
mit or visa as non-quota immigrant.) (Signed for 
Commissioner by the Asst. Comm.) 

Plaintiff’s Exhibit No. 5. (Tr. 15) 

Letterhead of I&N Service, Philadelphia, October 23, 
1945, To Thomas Petro. 
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“My dear Mr. Petro: 

By reference from the White House this office has 
your letter of October 9, 1945 relative to your citi¬ 
zenship status. 

The records of this office show that on April 26, 
1944 you were informed that you were not a citizen 
of the United States. 

The records further indicate that you were given 
a hearing in this office where it was established that 
you were bora in Oklahoma on March 7, 1900 and 
resided in the United States until 1909 when you 
went to Austria for a visit, returning to Canada in 
1910 where you resided until March 14, 1942. On 
December 9, 1914 at which time you were fourteen 
years of age, your father became a naturalised citizen 
of Canada, and you acquired Canadian citizenship 
thereby. Having been bora in the United States, you 
acquired United States citizenship at birth. There¬ 
fore you were a dual national upon the acquision of 
Canadian citizenship when you were fourteen years 
of age. However, having attained your majority, it 
is deemed that you elected to confirm Canadian citi¬ 
zenship to the exclusion of that of the United States 
by voting on several occasions in Canada, and such 
voting not having been under duress. 

In view of the above, it will be necessary for you 
to secure an appropriate immigration visa for perma¬ 
nent residence if you desire to return to the United 
States for that purpose.” 

(Signed by Asst. Comm. I&N Service) 

Upon finding that neither Canada or the United States 
accepted him as a citizen, appellant could have ended his 
“stateless” status by being naturalized in his own right 
and taking an oath of allegiance in Canada. This proce¬ 
dure would have resulted in the loss of his American 
citizenship by operation of law. (Section 801(a), (b) and 
(f), T. 8, U. S. C.) Appellant did not wish this result, 
as he never had and did not now wish to elect Canadian 
citizenship. Had he known, he could have solved his di¬ 
lemma by taking an oath of allegiance to the United States, 
confirming his American citizenship, regardless of his prior 


voting in Canada, under the 1946 amendment to Section 
723, Title 8, U. S. Code. Unfortunately this amendment 
was not called to his attention until after the time allowed 
for taking this oath expired on April 6, 1947. Thus he 
took the only remaining way to establish his United States 
citizenship—this action in the United States Court for a 
declaratory judgment. 

In conclusion, appellant submits that he was an Ameri¬ 
can citizen by birth in 1900; and acquired dual nationality 
in 1913 through the naturalization of his father in Canada. 
That Canada does not recognize him as a citizen by virtue 
of his father’s qualified naturalization, but requires that 
he must be naturalized and take an oath of allegiance in 
his own right to be accepted as a Canadian. That in 1921 
he attained his majority, and under the U. S. law then in 
force, he would not lose his American nationality unless 
he failed to return to the United States before reaching 
twenty-three years of age. That the 1940 Nationality Act 
extended the time in which he must return to the United 
States until January 13, 1943, and that he did return to 
the United States on March 14, 1942. That by so re¬ 
turning for permanent residence within the permitted pe¬ 
riod he is deemed by law to have elected American citizen¬ 
ship regardless of his then age or length of residence 
abroad. That the burden is on the defendant to prove 
that he had theretofore expatriated himself. 

That subsequent to the effective date of the 1940 Act 
appellant never committed any of the acts listed in Section 
401 (801, T. 8, U. S. C.) constituting expatriation by oper¬ 
ation of law. That continued residence abroad or failure 
to register with an American consul were not acts of ex¬ 
patriation. That prior to the 1940 Act voting in a foreign 
election was not expatriation as a matter of law. That 
defendant has failed to prove that appellant’s voting or 
other conduct in Canada was his own voluntary act, delib- 
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erately and consciously intended to elect Canadian na¬ 
tionality to the exclusion of that of the United States. 

The judgment of the lower court should be reversed, 
and this case remanded with instructions to enter judg¬ 
ment for plaintiff. 

Hallock P. Long, 

James H. McCoole, 

Attorneys for Appellant. 
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44 Filed Nov 23 1948 Harry M. Hull, Clerk 

Amended Complaint for Declaratory Judgment 

1. Jurisdiction is invoked by virtue of Section 503 of 
the Nationality Code of 1940, as amended. (Section 903 
of Title 8, of the United States Code). 

2. The plaintiff, Thomas Petro, is a national of the 
United States, and was residing in Canada when this 
action was filed, but is now in the United States pending 
a judicial determination as to his citizenship, under author¬ 
ity of a Certificate of Identity issued to him as provided 
by Section 503 of the Nationality Code, supra. The de¬ 
fendant, Tom C. Clark, is sued in his capacity as the duly 
appointed and qualified Attorney General of the United 
States charged by law with the administration of the afore¬ 
said Nationality Code through his subordinates in the 
United States Immigration and Naturalization Service. 

3. The plaintiff was born to American citizens on March 
7, 1900, at Lehigh, State of Oklahoma, in the United 
States of America, and in 1910 he was taken to Canada 
by his parents. On March 14, 1942, he returned to the 
United States to take up permanent residence therein, 
and he was admitted as an American national by the in¬ 
spectors at the border, acting for the defendant. In March, 
1943, he took a trip to Canada on a visitor’s permit, and 
when he attempted to return to the United States, he was 
notified by the defendant, through the Commissioner of 
Immigration and Naturalization, that his rights as an 
American National had been lost, and he was considered 
a citizen of Canada, and he could only reenter the United 

States on a visa from the Canadian authorities. 

45 4. However, under Canadian Law, plaintiff is 
not entitled to a visa or passport as a British sub¬ 
ject or a Canadian citizen, and the Canadian authorities 
refuse to issue such visa unless plaintiff goes through natu¬ 
ralization proceedings and takes an oath of allegiance to 
the Crown. Thus, with both Canada and the United States 
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declining to recognize plaintiff as a citizen, he finds himself 
in the anomalous position of being a man without a 
country. 

5. This confusion in his status arises from the fact 
that on December 29, 1913, the Dominion of Canada issued 
Certificate of Naturalization No. 4315465, to Andrew Names 
Petro, father of the plaintiff, conferring on his said father 
certain rights as a British subject within Canada. Plain¬ 
tiff was a minor when the said certificate was issued, but 
his name was not included therein, and neither his father 
during his minority, nor the plaintiff after reaching twenty- 
one, ever qualified as a complete British Subject or Cana¬ 
dian Citizen for all purposes under the Imperial Naturali¬ 
zation Act effective January 1, 1915, or the Canadian Citi¬ 
zenship Act effective January 1, 1947, or otherwise. Upon 
the plaintiff applying to the Canadian authorities for a 
passport or visa, the Department of External Affairs 
of Canada informed him, under date of May 6, 1943, that 
the above— 

“* * * certificate is of no value in so far as securing 
a Passport is concerned. 

It will be necessary for you to obtain a new certificate 
of naturalization granting the rights and privileges of a 
British subject both within Canada and abroad.’’ 

6. This ruling of the Canadian authorities was because 
the law in effect in Canada when the said certificate was 
issued, viz., Chapter 77, Revised Statutes of Canada, cited 
as the Naturalization Act, R. S. c. 113, s. 1, provided in 
Section 24, as follows: 

24. An alien to whom a certificate of naturalization is 
granted shall, Within Canada, be entitled to all political 
and other rights, powers and privileges, and be subject 
to all obligations, to which a natural-born British subject 
is entitled or subject within Canada, with this qualifica¬ 
tion that he. shall not, when within the limits of the foreign 
state of which he was a subject previously to obtaining his 
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certificate of naturalization, be deemed to be a Brit- 
46 ish subject, unless he has ceased to be a subject 
of that state in pursuance of the laws thereof, or 
in pursuance of a treaty or convention to that effect. 
R. S. c. 113, s. 15.” (Underscoring supplied) 

Section 36 of said chapter, further provided— 

“36. If the father, or the mother being a widow, has 
obtained a certificate of naturalization within Canada, 
every child of such father or mother who, during infancy, 
has become resident with such father or mother within 
Canada, shall, within Canada, be deemed to be a naturalized 
British subject. R. S. c. 113, s. 26.” (Underscoring 
supplied.) 

The law in these sections was amended by the Imperial 
Naturalization Act effective January 1, 1915, Revised 
Statutes of Canada, Chapter 138, to read as follows:— 

“5. A person to whom a certificate of naturalization 
is granted by the Minister shall, subject to the provisions 
of this Act, be entitled to all political and other rights, 
powers and privileges, be subject to all obligations, duties 
and liabilities, to which a natural-born British subject is 
entitled or subject, and from the date of his naturalization 
have to all intents and purposes the status of a natural- 
boni British subject. 1914, c. 44, s. 3.” 

“7. Where an alien obtains a certificate of naturaliza¬ 
tion, the Minister may, if he thinks fit, on the applica¬ 
tion of that alien, include in the certificate the name of 
any child of the alien born before the date of the certificate 
and being a minor, and that child shall thereupon, if not 
already a British subject, become a British subject; but 
any such child may, within one year after attaining his 
majority, make a declaration of alienage, and shall there¬ 
upon cease to be a British subject.” 

“8. An alien who has been naturalized before the pass¬ 
ing of this Act may apply to the Minister for a certificate 
of naturalization under this Act, and the Minister may 
grant to him a certificate on such terms and conditions 
as he may see fit. 1914, c. 44, s. 6.” 
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Both of these Acts were superseded by the Canadian 
Citizenship Act, assented to 27th June, 1946, 10 George 
VI, Chapter 15, Revised Statutes of Canada, but the 
present law has no bearing on the status of the plain¬ 
tiff. 

47 6. The United States law on which plaintiff relies 

is Section 401(a) of the Nationality Code of 1940, 
Sec. 801(a), Title 8, U. S. Code, effective January 14, 

1941, which provides— 

“ m * * That a person who has acquired foreign nation¬ 
ality through the naturalization of his parent or parents, 
and who at the same time is a citizen of the United States, 
shall, if abroad and he has not heretofore expatriated him¬ 
self as an American citizen by his own voluntary act, be 
permitted within two years from the effective date of this 
chapter to return to the United States and take up perma¬ 
nent residence therein, and it shall be thereafter deemed 
that he has elected to be an American citizen • * •” 

7. Plaintiff alleges that as he was born in the United 
States to American parents, and returned from Canada 
to the United States to take up permanent residence there¬ 
in prior to January 14, 1943, he is deemed to have elected 
to be an American citizen within the meaning of Section 
401(a) of the Nationality Code, supra. That the qualified 
Certificate of Naturalization granted during plaintiffs 
minority to his father did not determine plaintiff’s status, 
or otherwise expatriate him, but under Canadian law he is 
required to go through new naturalization proceedings in 
his own name and take an oath of allegiance to the 
crown, before being entitled to a passport or visa as a 
British subject or Canadian citizen. That any right he 
may have had to perfect his naturalization in Canada has 
been lost by plaintiff returning to the United States in 

1942. 

WHEREFORE, the plaintiff prays judgment— 

I. That this Court formally declare plaintiff a na¬ 
tional of the United States of America; that he is deemed 
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to have elected to be an American citizen; and that his 
status as a native-born citizen of the United States remains 
in full force and effect. 

II. And that there be granted such other, further and 
more general relief as the exigencies of the case may re¬ 
quire, and the Court see fit to grant. 

• * • • 

49 Filed Nov 23 1948 Harry M. Hull, Clerk 

Answer to Amended Complaint 
First Defense 

The Amended Complaint fails to state a claim upon 
which relief can be granted. 

Second Defense 

1. Defendant admits paragraph 1 of the Amended 
Complaint. 

2. Defendant answers paragraph 2 of the Amended 
Complaint by denying that the plaintiff is a national of 
the United States, stating that he is without knowledge 
or information sufficient to form a belief as to the truth 
of the allegation that plaintiff is now in the United 
States, and admitting all other allegations. 

3. Defendant admits paragraph 3 of the Amended 
Complaint. 

4. Defendant answers paragraph 4 of the Amended 
Complaint by admitting that the United States declines to 
recognize plaintiff as a citizen of the United States. As 
to all other allegations, defendant has no knowledge or 
information sufficient to form a belief. 

5. 6. Defendant avers that paragraph 5 and both para¬ 
graphs entitled 6 of the Amended Complaint allege mat¬ 
ters which are immaterial to this cause and which in¬ 
volve conclusions of law. Insofar as answer may be re¬ 
quired, defendant is without knowledge or information 


sufficient to form a belief as to the truth of such allega¬ 
tions. 

50 7. Defendant avers the allegations of paragraph 
7 are conclusions of law as to which no answer is 

required. Insofar as answer may be required, defendant 
denies the allegations of paragraph 7, 

8. Defendant avers that subsequent to attaining his 
majority plaintiff voluntarily resided in Canada until 
1942, at various times, did voluntarily vote in Canadian 
political elections, and did thereby expatriate himself by 
his voluntary act. 

WHEREFORE, the defendant prays that the Court will 
grant judgment to the defendant. 

* • * • 

51 Portion of Jacket entries 

Date Court Clerk's Memorandum 

Dec. 14/48 Motion, plaintiff, for summary 
judgment—denied 

Justice 
Holtzoff, J. 

Reported by 
J. Rawls 

• • • # 

53 Filed Jan 19 1950 Harry M. Hull, Clerk 

Findings of Fact and 
Conclusions of Law 

This case having come on for trial and the court having 
heard and considered the evidence introduced by the par¬ 
ties, it makes the following findings of fact and conclusions 
of law. 

Findings of Fact 

1. The plaintiff was born on March 7, 1900 at Lehigh, 
Oklahoma, in the United States of America. 
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2. In 1910 he went to Canada with his parents where 
his father later was naturalized under a provision of law 
which reads as follows: 

“An alien to whom a certificate of naturalization is 
granted shall, within Canada, be entitled to all political 
and other rights, powers and privileges, and be subject 
to all obligations, to which a natural-born British subject 
is entitled or subject within Canada, with this qualification 
that he shall not, when within the limits of the foreign state 
of which he was a subject previously to obtaining his cer¬ 
tificate of naturalization, be deemed to be a British sub¬ 
ject, unless he has ceased to be a subject of that state in 
pursuance of the laws thereof, or in pursuance of a treaty 
or convention to that effect. R. S. c. 113, s. 15.” (Under¬ 
scoring supplied) 

3. The plaintiff continued to reside in Canada until 
1942 and made no effort to return to the United States 
until 1941. 

4. While a resident of Canada he voted in at least 
four elections in 1920, 1929, 1934 and 1940. He at- 

54 tempted to vote in 1935 but was advised at that time 
that he would not be allowed to since only Canadians 
could vote in the election. Nevertheless, thereafter he 
voted in the Canadian election in 1940. 

5. During his entire residence in Canada he neither 
returned nor attempted to return to the United States, 
nor did he register with any American Consul in Canada. 
Much of his sojourn in Canada was spent within 20 miles 
of the United States border. 

Conclusions of Law 

s 

1. Plaintiff was a citizen of the United States by birth. 

2. He acquired dual nationality upon the naturalization 
of his father in Canada in 1914. 

3. After attaining his nationality he manifested an in¬ 
tention of electing Canadian citizenship by his long con¬ 
tinued residence in Canada and by voting in the Canadian 



election after he had been advised that only Canadians 
could vote. His voting in Canada was evidence of his 
election of Canadian citizenship. 

4. Plaintiff by his course of conduct expatriated himself 
prior to the effective date of the Nationality Act of 1940. 

5. Plaintiff is not a citizen of the United States. 

• • • • 

55 Filed Jan 24 1950 Harry M. Hull, Clerk 

Order 

The above case having come on for trial and the court 
having heard evidence and reached the conclusions set 
forth in its Findings of Fact and Conclusions of Law, and 
it appearing to the Court that defendant is entitled to 
judgment, it is by this Court this 24th day of January, 
1950, hereby 

ORDERED, that complaint be and is hereby dismissed 
and the judgment is hereby entered for the defendant and 
it is 

FURTHER ORDERED, that costs be and the same are 
hereby awarded to the defendant. 

• • • • 

56 Filed Mar 17 1950 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this 17th day of March, 19 50, 
that Thomas Petro, plaintiff, hereby appeals to the United 
States Court of Appeals for the District of Columbia from 
the judgment of this Court entered on the 24th day of Jan¬ 
uary, 19 50, in favor of the defendant, J. Howard Mc¬ 
Grath, Attorney General of the TJ. S., against said Thomas 
Petro . 

Hallock P. Long & James H. McCoole, 
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1 Filed Feb 21 1950 Harry M. Hull, Clerk 

Friday, January 6,1950. 

The above-entitled cause came on for hearing, on the 
Amended Complaint for Declaratory Judgment, before the 
Honorable David A. Pine, Judge, at 12:10 o’clock, p. m. 

Appearances 

For the Plaintiff: 

Mr. Hallock P. Long 
For the Defendant: 

Mr. Ross O’Donoghue, 

Assistant United States Attorney, 

District of Columbia. 

• • • • 

2 Thomas Petro 

was called as a -witness for and in his own behalf and, 
being first duly sworn, was examined and testified as 
follows: 

Direct Examination 

• • • • 

3 Q Where were you born, Mr. Petro? A Bom? 

Q Whereabouts were you bom? A Lehigh, Okla¬ 
homa. 

Q And when were you born? A 1900—March 7th. 

Q What was your father’s name? A Andrew V. 
Petro— 

• * • • 

4 Q Was he an American citizen? A Yes. 

• • • • 

Q Did there come a time when you moved to Canada? 
A Yes. 

Q About when was that? A Let’s see—we moved out 
of Pennsylvania in 1909—I think it was June—and went 
to Omaha—the parents went for a visit over there from 
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1909 to 1910, and then we were back in Canada in October, 
1910. 

• • • • 

5 Q While living there, did you ever vote in the 
Canadian elections? A I did. I think it was in 

1920 or 1921, and if I ain’t mistaken I think it was the 
Progressive Party at that time. 

Q You can just say yes or no. You don’t need to give 
all the rest of it. Were you 21 when you voted? A Now 
that is a little hard for me to remember. 

Q You were about 21? A About, yes. 

Q And how did you happen to vote at that time? A 
It was Dad told me to do it, see? I was living with 
Dad, my father, at home on the farm. 

Q Was any question raised— A (Interposing) No. 
Q (Continuing) —by the authorities about your vot¬ 
ing? A No, there wasn’t, not at that time. 

Q Did you register before you voted? A 

6 Never—no, not in Canada. 

Q Did you take the oath of allegiance? A No. 
Q Now, did there come a later time, after you were 
21, that you voted in the Canadian elections? A Yes. 

• • • • 

Q How did you happen to vote at that time? A I 
was working for a farmer, and I think it happened in 
1930—1929 or 1930—and I had quite a lot of money com¬ 
ing from him, because I had loaned him some money, see, 
and I had to work for him—I was working for the farmer. 
It was more or. less under pressure. I didn’t want to 
vote, you see. 

• • • • 

8 Q And did you ever try to vote after January, 

1941? A Never, never again. 

Q Now, when did you come back to the United States? 
A In March, 1942. 

• • • • 
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11 Q Have you ever been naturalized in your own 
name? A Never—never. 

Q What do you regard yourself as, an American, or a 
Canadian ? A An American, all the time. 

Q Now, these times that you did vote in Canada, if 
you had known that voting there might jeopardize your 
American citizenship, would you have done so? A I 
never would have done so if I had knowed, but I never 
knew, never been informed. 

MR. LONG: If Your Honor please, there are certain 
documents which were presented to the pre-trial Judge, 
which counsel stipulated would be admitted without proof, 
and 1 would like to offer them in evidence at this time 
without formal proof. 

12 First, I would like to offer in evidence the Natu¬ 
ralization Certificate of Andrew N. Petro, dated 

December 29, 1913. There is one particular clause that I 
would like to read to Your Honor. It states he is admitted 
to citizenship and “has become naturalised as a British 
subject, and is, within Canada, entitled to all political and 
other rights, powers and privileges and subject to all obli¬ 
gations to which a natural bom British subject is entitled 
or subject within Canada with this qualification, that he 
shall not when within the limits of the foreign State of 
which he was a subject or citizen previous to the date 
- hereof, be deemed to be a British subject unless he has 
ceased to be a subject or citizen of that State. . . .” 

* • • • 

17 Cross Examination 

• * • * 

18 Q Will you answer the question, please? You 
had achieved your majority when you first at¬ 
tempted to vote? A I couldn’t say if I did. I don’t 
know how old I was. I might have been 20, or 21. 

Q Now, did you in fact vote on your first attempt 
to vote? A Yes. 

Q Did you register to vote? A I never regis- 


19 


13 A 


tered. I never wrote my name to anything on the voting 
list. 

Q Did anyone ask you your name? A They know 
you. You see, the man calls around the district, checks 
down the names. 

Q Did they ask you what vour nationality was? A 
Oh, yes. 

Q What did you say? A They didn’t ask me, but they 
asked father. They fixed it up with him. 

Q Do you know what he said? A Well, he must have 
done just what I didn’t want him to do. 

Q Did your father say that you were a Canadian citi¬ 
zen ? A He maintained I was an American. 

Q Your father maintained you were an American? A 
Yes. 

Q Did he tell that to the authorities there, that you 
were an American ? A Well, he must have. 

Q And they allowed you to vote? A Well, I think 
they did. 

20 Q Did you say whether you were an American, 
or Canadian? A Well, it was Dad’s doings, any¬ 
way.- That is what got me in wrong. I didn’t know if I 
was doing right or wrong. 

Q Were American citizens permitted to vote in Cana¬ 
dian elections? A I don’t think so, Mister, but I can 
answer this, if you will just listen. When a person is 
under pressure—I was a minor—never went to school 
much, only to Grade 2 in the United States. 

Q When you say you were a minor, do you mean you 
were not of age? A I might have been close to the age 
when it took place, but Dad put me in as that. 

Q Did you object? A I objected, and he said, “Well, 
if you don’t come along with me”, he says, “I will have 
to go and tell you to get out of the house.” Father is not 
living today. 

Q You didn’t want to get out of the house, did you? 
A Tf I would know what I know today, that it was illegal 
to vote in any election, I would never have voted in Canada. 
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* • • • 

21 Q You didn’t want to return to the United 
States? A I wanted to return, Mister, to the 

United States. That was my standby. But we lived in 
difficulties. I never went to school long. 

• • • • 

Q When you attempted to vote in 1929, did you regis¬ 
ter then? A No, I didn’t register. 

Q Your father wasn’t there to tell the authorities 
anything? A No. 

22 Q Did you tell the authorities yourself? A I 
did not. They take someone’s name down, or any¬ 
one’s name who they think might have a right. But as 
it was, I was forced into the same thing as before. 

Q Do you recall the name of the farmer? A I think 
it was Johnson. They were farmers. They come from the 
United States. 

Q Did they ask you your nationality? A They 
knowed. 

Q I asked you, did they ask you your nationality? 
A Yes. 

Q What did you say? A I told him I thought I 
shouldn’t—I didn’t know. 

Q Did you tell them what your nationality was? A 
Well, they knew, because I worked with them. 

Q I did not ask you that. I asked you if you told 
them. A I don’t remember that. 

Q Did you tell them you were an American? A Well, 
they knew all the while. 

Q Did they question your right to vote at that election 
in 1929? Was any question raised? A That question 
appears like—I was under pressure. I had— 

Q Just answer the question, please. Will you read 
the question back? 

23 (The question referred to was read by the Re¬ 
porter.) 
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A I don't think there was. 

Q Did yon tell them you were a Canadian? A No. 

Q Did anyone there know where you were born? A 
I think they did. 

Q Did you tell them where you were born? A Well, 
they found out, I think. 

Q How did they find out? A Well, when a person 
is in the district for a few years, they will find out where 
you were born. 

Q Do you know whether Americans were allowed to 
vote in that election? A I didn’t know that, Mister, any 
more than I know right just recently here. 

Q You let them think you were a Canadian, didn’t 
you? A No, I didn’t admit that I was a Canadian. 

Q You didn’t deny that you were? A No, I denied 
that I was a Canadian all the time. 

# * # * 

Q Now, when was the next time you attempted to vote? 
A I think it was 1934. 

# • • * 

24 Q Who were you working for at that time? A 
The same party—Johnson’s. 

Q Did he want you to vote? A This time? 

Q Did he ask you to vote? A This time it was with 
a merchant. 

Q Beg pardon? A This time we had been taking 
groceries from a merchant, and working it off, and he 
said that I should try and be on their side. I says 1 ‘I 
don’t know why I should. ’ ’ I was under obligation. 

• * • • 

25 Q Was there any election you could have tried 
to vote in between 1929 and 1934? A Oh, yes, but 
I didn’t vote. Just like I am telling you, I didn’t 

26 vote. I didn’t want to be bothered so much. 

Q You told them you didn’t want to be bothered? 


A Yes. 
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You didn’t say you were an American citizen, did 
you? A No. They knowed where I w*as born, and all 
this and that, but it just seemed that I didn’t want to be 
bothered with it. 

* * * * 

Q Now, when was the next time you tried to vote? A 
Next time was 1940. But prior to 1940 there was an elec¬ 
tion in 1935, and I was erased off the list, because the 
voter in charge of that district said I had no vote com¬ 
ing,—‘ ‘ An American can’t vote here. ’ ’ 

* * • • 

27 Q After that, did you try to vote? A 1940 was 
the last time. 

Q When was the next time? A There was no more, 
only 1940. 

Q Now, in 1940— A That one was. 

Q Where were you then? A In the same district. 
Q In the same district? A Around Lisieux, Sas¬ 
katchewan. 

Q Did you vote that time? A Well, my merchant 
said “You had better do something” or “be with 

28 us.” I said “Why should I?”. “Well,” he says, 
“We are trying to determine the condition of the 

war. ’ ’ He was for conscription. The war was on. 

Q So you did vote that time? A Yes. 

Q Now, was the man there who said Americans can’t 
vote? A No. That was in a different poll, in another 
town. I had to go to another place. 

Q It was not Lisieux? A You see— 

Q What town was it? A In Lisieux this time. 

Q Wasn’t it Lisieux in 1935? A Yes. I was around 
there for nine or ten years. 

Q Well, that is the same place, it is not a different 
place? A Yes, but there was a poll in another town, 
and T was not admitted in there. The poll was held in 
another district,—another district adjoining. 
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Q And in 1940— A That is 1940. 

Q You voted? A Yes. That is the last time. 

Q You said you were a Canadian then? A No. I 
never explained I was a Canadian. 

29 Q Did you explain -what you were? A They 
never question you. 

Q You knew that only Canadians were allo-wed to vote 
then, didn’t you ? A Yes. 

Q You had been told that Americans had no right to 
vote? A American citizens had no right to vote. 

Q American citizens had no right to vote? A Yes. 

Q You knew only Canadian citizens had a right to vote, 
didn’t you? A Yes. 

• • # * 

30 Q And you did vote? A That was under pres¬ 
sure by the merchant, like I am telling you. 

# # * # 

Q Do you remember when you were questioned 

31 before the Board of Special Inquiry on January 
5th, 1943? A Yes, I remember that. 

Q Where was that? A In Philadelphia. 

Q In Philadelphia? A Yes. 

Q Do you remember they asked you this: “In other 
words, then, you did state that you were a Canadian citi¬ 
zen in order to vote? Is that so?” And you answered— 

A Yes, in one way it could be. 

Q What did you mean by this: You said “Yes. I 
don’t want to tell any lies about it.” Do you remember? 
A I might, yes, but they might have got it wrong, be¬ 
cause I said “I will tell the same story as I told at the 
Consulate and at the border.” Probably I might have 
said it. 

Q And you remember: “You then state that you did 
state to the voting officials at Lisieux, Canada, that you 
were a Canadian citizen through the naturalization of 
your father?” and you answered: “Yes. There is no 
other way. ” ? A I can’t remember. 
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Q “There is no other way they would let me vote. 
And then another bunch would come along and rule you 
out.” Do you remember saying that? A I don’t re¬ 
member saying that. 

32 Q You don’t remember saying it? A No. 

Q It is true, though, isn’t it? A I can say 
that that is true, that I committed that. 

Q Did you ever vote after that? A No, never again. 

• • • * 

33 Q Well, now, did you ever see the American 
Consul? 

* # * # 

A The American Consul? I saw him in 1942,1 believe 
it was. 

* • * • 

34 Q Before that, did you ever go to see an Ameri¬ 

can Consul? A Once before, when I went with 

mother. Mother visited the United States, and we had to 
go to see the American Consul, and I think that was in 
the year of 1929, I think, or something around about 
then. 

Q Where was he? A At Regina. 

Q Did you register with him as an American citizen? 
A No, I can’t remember that, no. 

Q You were 29 years old at that time? A Yes. 

Q You don’t know whether you registered or not? A 
No, not at that time. Specifically, it was merely a visit 
to try to straighten mother’s papers out. 

Q Did you tell him you were an American citizen? A 
No. He never asked those questions. 

Q You didn’t volunteer it, either, did you? A No. I 
had to go with mother, you see, and I was putting through 
things for her, lining up the papers. 

35 Q Did you ever tell any American official in 
Canada that you were an American citizen? A 

Any American officials in Canada? 
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Q Yes. A That would be a little hard for me to re¬ 
member, because I don't think I checked on that. If I 
might have, it might have been at Regina. But at that 
time I was not going on to the United States, see, but to¬ 
ward Toronto, in 1941. 

* • # • 

Q Now, did you ever, from the time when you first 
went to Canada with your father, and until 1942, attempt 
to return to the United States? A I had always in mind 
this, in mind to return to the United States» 

Q Did you ever attempt to? A No, because I was 
afraid of illegal crossings, and I didn't want to get in 
trouble with border officials. 

* # # * 

36 Q Did you consider that you had a right to cross 
into the United States? A After the Consulate’s 

examination, according to what he instructed me. 

Q Before that, did you consider that you had a right 
to cross into the United States? A I thought so, after 
I saw the Consulate. 

Q I asked you before you saw the Consul. A No, be¬ 
cause I was always kind of hard hit. You see, I was with 
different people, and couldn't get away. We lived in a bad 
country—dried out. 

37 Q Isn’t it true that you considered that your 
crossing would be illegal because you were a Cana¬ 
dian citizen? A Yes, I thought it might be, because 
others got in wrong. That is why. 

Q You did not, then, consider yourself an American 
citizen? A I did, every time, but I wanted to go the 
proper way, instead of getting in wrong with the authori¬ 
ties. 

Q What attempt before 1941 did you make to get into 
this country, legal or otherwise? A Well, in 1941, I just 
spoke to the Consulate. 

Q I asked you before 1941. A Before 1941? 
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Q Yes. A I wasn’t prepared to come here, you see, 
and I didn’t want—I didn’t know how to go about it. 

Q What do you mean by saying you weren’t prepared 
to come? A The reason— 

Q You mean you didn’t want to come? A I wanted 
to come, sure. I questioned the Consulate. 

THE COURT: I wish you would answer these ques¬ 
tions responsively. He asked you what attempt you made 
to come here before 1941. Now, did you make any at¬ 
tempt to come here before 1941 ? 

38 THE WITNESS: I did, because I consulted the 
Consulate at Regina. 

THE COURT: What year? 

THE WITNESS: The first time I went a little with 
mother, a few minutes. He said he believed I could go 
right away. 

THE COURT: What year? 

THE WITNESS: 1929. I said I wasn’t ready. 

BY MR. O’DONOGHUE: 

Q Did you tell him you were a Canadian citizen? A 
He didn’t ask me, but he must have surmised I was, be¬ 
cause mother was going to visit sister, see? 

Q Didn’t you say before you had no conversation with 
the American consul in Regina? A If I did, it must have 
slipped my mind. But I am not that way. I did a little, 
say I wasn’t ready. So I just inquired a few words. 

Q He told you you could legally enter the country? 
A He said I could go whenever I get ready, in 1929. 

• • * • 

39 THE COURT: Let me ask you a few questions. 

Examination 

* • * • 

40 Q How did you get into the United States in 
1942? A The Consul issued me a Section 401 pass 

by Congress, and in it there were certain clauses that if 
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I didn’t enter the United States I would be deemed to 
stay out. 

• * * * 

42 Opinion (Oral) 

THE COURT: As I view the evidence, I am of 
the opinion that all the facts and circumstances of this 
man, Thomas Petro, indicate that after he reached the 
age of 21 years, he did nothing to show an election or 
even an inclination to be a citizen of the United 

43 States until 1941; and that all of the facts and cir¬ 
cumstances point to and establish an expatriation. 

I, therefore, am obliged to give judgment for the defend¬ 
ant. 

* • # * 
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STATEMENT OF QUESTIONS PRESENTED 

I. When a native American minor citizen had, prior to 
the enactment of the Nationality Code of 1940, acquired dual 
citizenship through the naturalization of his parents in a 
foreign state, what type of act was necessary to cause him 
to lose American citizenship after he had attained his 
majority. 

II. Whether the evidence was sufficient to support the 
trial court’s finding that appellant, after reaching majority, 
expatriated himself by voluntarily voting in a Canadian 
election with knowledge that only Canadian citizens could 
so vote. 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT 07 THE CASE 

Appellant, Thomas Petro, was bom in Oklahoma in 1900 
(J. A. 10A). In 1910 he went with his parents to Canada 
(J. A. 11A), and resided there until March, 1942, when he 
returned to the United States (J. A. 11 A). On December 
29, 1912, appellant’s father became a naturalized citizen of 
Canada (Plaintiff’s Exhibit No. 1). During the entire 
period from 1910 until 1942 appellant made no attempt to 
return to the United States (J. A. 19A). In 1920 or 1921 
he voted for the first time in a Canadian election (J. A. 11 A). 
He voted again in 1930 (J. A- 11A), and 1934 (J. A. 15A) 
and attempted to vote in 1935 (J. A. 16A). However, on 
this occasion, he was informed that his name had been 
erased off the voters’ list as he was considered an American 
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citizen (J. A. 16A). Despite this rejection, and with the 
knowledge that only Canadians could vote in a Canadian 
election (J. A. 17A), he again voted in Canada in 1940 
(J. A. 16A). In March, 1942, appellant returned to the 
United States (J. A. 11A). Subsequently, appellant was 
informed that his admission was erroneous, inasmuch as it 
was considered that he was no longer an American citizen, 
and that he would be required to return to Canada (Plain¬ 
tiff’s Exhibit No. 2). Appellant then filed in the court below 
an action for a declaratory judgment seeking a determina¬ 
tion of his American citizenship under the provisions of 
8 U. S. C. 903 (J. A. 2A). The trial judge, after hearing 
the evidence, rendered findings of fact and conclusions of 
law, holding that by his course of conduct he had expatriated 
himself and ordered the complaint dismissed. (J. A. 7A-9A). 
It is from that order that this appeal is taken. 

STATUTE INVOLVED 

Section 2 of the Act of March 2,1907, 8 U. S. C. 17, which 
was repealed by the Nationality Act of 1940, provided in 
pertinent part: 

That any American citizen shall be deemed to have 
expatriated himself when he has been naturalized in 
any foreign state in conformity with its laws, or when 
he has taken an oath of allegiance to any foreign state. 

Section 401 of the Nationality Code of 1940, 54 Stat. 1137, 
8 U. S. C. 801, provides: 

A person who is a national of the United States, 
whether by birth or naturalization, shall lose his na¬ 
tionality by: 

(a) Obtaining naturalization in a foreign state, either 
upon his own application or through the naturalization 
of a parent having legal custody of such person: Pro¬ 
vided, however, That nationality shall not be lost as 
the result of the naturalization of a parent unless and 
until the child shall have attained the age of twenty- 
three years without acquiring permanent residence in 
the United States: Provided further. That a person 
who has acquired foreign nationality through the 
naturalization of his parent or parents, and who at the 
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same time is a citizen of tlie United States, shall, if 
abroad and he has not heretofore expatriated himself 
as an American citizen by his own voluntary act, be per¬ 
mitted within two years from the effective date of this 
chapter to return to the United States and take up 
permanent residence therein, and it shall be thereafter 
deemed that he has elected to be an American citizen. 
Failure on the part of such person to so return and 
take up permanent residence in the United States dur¬ 
ing such period shall be deemed to be a determination 
on the part of such person to discontinue his status as 
an American citizen, and such person shall be forever 
estopped by such failure from thereafter claiming such 
American citizenship; or 

(b) Taking an oath or making an affirmation or 
other formal declaration of allegiance to a foreign 
state; or 

(c) Entering, or serving in, the armed forces of a 
foreign state • * • 

(d) Accepting, or performing the duties of, any of¬ 
fice, post, or employment under the government of a 
foreign state * • • 

(c) Voting in a political election in a foreign state 
• ••"“ 

(f) Making a formal renunciation of nationality be¬ 

fore a diplomatic or consular officer of the United 
States in a foreign state, • • • 

(g) Deserting the military or naval forces of the 
United States in time of war, • • • 

(h) Committing any act of treason • • • 

(i) Making in the United States a formal written 
renunciation of nationality * * * 

(j) Departing from or remaining outside of the 
jurisdiction of the United States in time of war or 
during a period declared by the President to be a pe¬ 
riod of national emergency for the purpose of evading 
or avoiding training and service in the land or naval 
forces of the United States. • • # 1 


1 Sections (g) and (h) were amended, and sections (i) and (j) 
were added in 1944. 
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SUMMARY OP ARGUMENT 

An examination of the legislative background of 8 TJ. S. C. 
801(a) makes it apparent that a person possessing the 
dual nationality of appellant could only qualify to return 
to the United States as a citizen, provided that he had 
during his long period of absence held himself out as an 
American citizen and by his conscious actions manifested 
a clear election of American nationality. This view is 
predicated not only on the legislative history of the act, 
but also upon judicial construction in the case of Attorney 
General v. Ricketts, 165 F. 2d 193 (C. A. 9). 

The evidence before the court below reveals that apart 
from the appellant’s own self-serving declarations, there 
is no evidence to show that appellant in any respect re¬ 
garded himself as an American. Rather the evidence 
demonstrates that appellant believed and held himself out 
as a Canadian citizen to the complete exclusion of any 
concept of retention of American nationality. The find¬ 
ings of the trial court are supported by the evidence and 
should not be disturbed. 

ARGUMENT 

I 

The Legislative History of the Nationality Code of 1940 Clearly 
Indicates That in Determining Whether Appellant Had 
“Heretofore Expatriated Himself as an American Citizen by 
His Own Voluntary Act,” Recourse Must Be Had to His Belief 
in His American Citizenship as Manifested by His Conscious 
Actions 

The proper presentation of the Government’s conten¬ 
tions would be incomplete without a brief examination of 
the law prior to the enactment of the Nationality Code 
of 1940. 

Before the decision in the case of Perkins v. Elg, 307 
U. S. 325 (1939), it had been decided both judicially and 
administratively that a child, born in the United States 
but taken during minority to a foreign land and naturalized 
through the naturalization of its father in that foreign 
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land, had lost its American citizenship. United States v. 
Reid, 73 F. 2d 153 (1934); In re Tobiassen, 36 Ops. Atty. 
Gen. 535; III Hackworth, Digest of International Law, Sec¬ 
tion 246. The Elg case, supra, however, overruled this 
view by holding that a child born in the United States ac¬ 
quires American citizenship at birth and “that citizenship 
must be deemed to continue unless she has been deprived 
of it through the operation of a treaty or congressional 
enactment or by her voluntary action in conformity with 
applicable legal principles,” 307 U. S. 329. (Emphasis 
supplied.) 

This ruling of the Elg case caused considerable discus¬ 
sion in the hearings which preceded the passage of the 
Act of 1940, and it resulted in the following two provisos 
in 8 U. S. C. 801(a): 

• • • Provided, however, That nationality shall 
not be lost as the result of the naturalization of a 
parent unless and until the child shall have attained 
the age of twenty-three years without acquiring perma¬ 
nent residence in the United States: Provided further, 
That a person who has acquired foreign nationality 
through the naturalization of his parent or parents, 
and who at the same time is a citizen of the United 
States, shall, if abroad and he has not heretofore ex¬ 
patriated himself as an American citizen by his own 
voluntary act, be permitted within two years from 
the effective date of this chapter to return to the 
United States and take up permanent residence therein, 
and it shall be thereafter deemed that he has elected 
to be an American citizen. • • • 

Since the effect to be given to the phrase, “and he has 
not heretofore expatriated himself as an American citizen 
by his own voluntary act,” is primarily at issue herein, 
resort to the legislative background appears advisable. 2 

The Nationality Code of 1940 was the outgrowth of an 
Executive Order dated April 25, 1933, appointing the Sec- 

2 “When aid to construction of the meaning of words, as used in 
the statute is available, there certainly can be ‘no rule of law’ which 
forbids its use however clear the words may appear on superficial 
examination.” United States v. American Trucking Association, 
310 U.S. 534, 543-544. 
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retaries of State and Labor and the Attorney General, a 
committee to revise and codify the complex and widely dif¬ 
fused nationality laws. Nationality Laws of the United 
States, House Committee Reprint, 76th Cong. 1st Sess., p. V. 

In 1938, this committee submitted a draft code to Con¬ 
gress. House Reprint, supra. It is significant to note 
that in this proposed code the second proviso of 8 U. S. C. 
801(a), herein in issue, nowhere appears, rather the draft 
proposed several specified acts which would, without quali¬ 
fication or exception, if committed by an American, result 
in expatriation. House Reprint, pp. 66-68. Among these 
acts were section 401(a), “Obtaining naturalization in a 
foreign state, either upon his own application or through 
the naturalization of a parent having legal custody of 
such person;” and section 401(e), “Voting in a political 
election in a foreign state or participating in an election 
or plebiscite to determine the sovereignty over foreign ter¬ 
ritory” (now 8 U. S. C. 801(a) and 801(e)). In reference 
to the later act, the comment of the committee has peculiar 
application here. They say, “Taking an active part in the 
political affairs of a foreign state by voting in a political 
election therein is believed to involve a political attach¬ 
ment and practical allegiance thereto which is inconsistent 
with continued allegiance to the United States, whether 
or not the person in question has or acquires the nationality 
of the foreign state. In any event it is not believed that 
an American national should be permitted to participate 
in the political affairs of a foreign state and at the same 
time retain his American nationality. The two facts would 
seem to be inconsistent with each other.” House Reprint, 
supra, p. 67. 

Upon submission of the proposed code to Congress, it was 
referred to the House Committee on Immigration and Nat¬ 
uralization as H.R. 6127 and extensive hearings were held. 
Hearings Before The Committee on Immigration and Nat¬ 
uralization on H.R. 6127, 76th Cong., 1st Sess. The second 
proviso to 8 U.S.C. 801(a) was an outgrowth of these 
hearings. Hearings, supra, p. 254. 
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At the outset of the hearings it became apparent that the 
representatives from the Department of State and the 
Department of Labor were in sharp disagreement as to the 
policy to be adopted relative to native born Americans who 
had been taken during minority to foreign lands and natural¬ 
ized there through the naturalization of their parents, and 
who had further remained in the foreign lands for some 
years after attainment of majority. Hearings, supra, p. 172. 
The State Department, represented by Mr. Flournoy, took 
the position that under the decision in the Elg case, this class 
into which, of course, appellant would fall, had already 
terminated their American citizenship by failing to make an 
election to return to the United States upon reaching ma¬ 
jority. 3 Hearings, supra, pp. 172,173. The Labor Depart¬ 
ment, through Mr. Shoemacher, on the contrary, was of the 
belief that because of the prior contradictory rulings some 
leniency should be extended this class. Hearings, supra, pp. 
173-174. This bounty, however, was to be limited to those 
who had sincerely believed and held themselves out as Amer¬ 
ican citizens. Thus, at p. 174, Mr. Shoemacher says: 

• • • but what objection can there be to the inclusion 
in this code of a provision which will give to all men, 
whether they are in the United States or abroad, who 
have believed themselves to be American citizens, the 
opportunity to assert that right within the period of two 
years? (Emphasis supplied.) 

The controversy between the two departments was finally 
resolved in favor of the Labor Department by the adoption 
of the Labor amendment now substantially the second pro¬ 
viso to 8 U.S.C. 801(a). Hearings, p. 318. 

A further reading of the hearings makes obvious the fact 
that the Labor Department representatives as draftsmen of 

3 The Supreme Court had said in this case, 307 U.S. at 329: 

It has long been a recognized principle in this country that 
if a child bom here is taken during minority to the country 
of his parents’ origin, where his parents resume their former 
allegiance, he does not thereby lose his citizenship in the United 
States provided that on attaining majority he elects to retain 
that citizenship and to return to the United States to assume 
its duties. 
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the second proviso to 8 U.S.C. 801(a) extended their con¬ 
cern to this class of dual nationals provided that they sin¬ 
cerely believed themselves to be American citizens and held 
themselves out as such. Thus, at p. 176, in discussing 
whether those over twenty-three could be allowed to some 
back, they state: 

You can after the age of 23, if that man has not ex¬ 
patriated himself and has otherwise been regarded as 
an American citizen. 

In presenting his amendment, Mr. Shoemacher stated at 
pp. 254, 255, 

We do believe, on the other hand, that if there is to be 
any amendment that a child or any person who has in 
good faith believed themselves to be an American citi¬ 
zen and represented and acted under that impression 
abroad should be given an opportunity within 2 years to 
return to the United States, and if they do not return 
within the period of 2 years the date of the approval of 
this act they are then forever estopped by such failure 
from thereafter claiming such American citizenship by 
virtue of claims which they then have. (Emphasis sup¬ 
plied.) 

Again at p. 255, he states: 

Now when the Tobiassen opinion was handed down by 
the Attorney General the Department told thousands of 
people they could not come across the border and those 
who accepted that opinion never made any attempt to 
come back although there were thousands who had come 
in prior to that and they came in long after they had 
attained their majority. Up to that time many of these 
men who did not come back had labored and acted in 
good faith, being under the impression that they were 
good American citizens. Now why question their 
status? Why question the status of the individ¬ 
ual who, for instance, has been away and always 
acted as a citizen and thought he was a citizen and had 
been stopped from coming back because the Department 
of Labor abided by that ruling? We say if those people 
have not done anything to expatriate themselves that 
then they as individuals should be given a period of 
time to return if they prefer to do so and a reasonable 
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period of time should be granted for them within which 
to return. (Emphasis supplied.) 

From the foregoing, it becomes apparent that the inten¬ 
tion of the draftsmen was to insure an opportunity of return 
to those who, believing themselves Americans, had not by 
conscious action behaved inconsistently with such belief. 
Such intent being accepted by the committee must, of course, 
be accorded all due weight. Dos Reis ex rel. Camara v. 
Nicolls, 161 F. 2d 860, 865, 867 (C.A. 1); Sutherland, Statu¬ 
tory Construction, § 5009. 

Additional indication that this proviso was not intended 
as an open sesame to the numerous expatriates who had 
lived abroad for years without the slightest demonstration 
of belief in American citizenship can be gleaned from fur¬ 
ther resort to the legislative history. That it was the ob¬ 
vious intent of the legislators to require by this act the 
tightening up of the laws in respect to dual nationals is 
demonstrated throughout the progress of the bill. Chairman 
Dickstein of the House Committee on Immigration and Nat¬ 
uralization stated, in explaining the bill to the House, 86th 
Cong. Rec. 11942, 76th Cong. 3rd Sess., 

There is nothing in this that affects immigration, the 
quota laws, or anything the gentleman is talking about. 
We are simply strengthening the arm of the Govern¬ 
ment with a number of substantive laws to do away 
with dual nationality; strengthening the arm of the 
Government dealing with naturalization and other im¬ 
portant substantive facts that this Government needs 
particularly in this time of emergency. 

Again at 11943 he stated: 

Mr. Chairman, this proposed legislation will not only 
be materially beneficial to the country in the future, but 
particularly so at this time of disturbance and agitation 
by “fifth columnists” and other subversive groups. 

The want of concern felt by the legislators for those Ameri¬ 
cans residing abroad for many years with apparent indiffer¬ 
ence to their American nationality is demonstrated in the 
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report of the Senate Committee on Immigration on this bill, 
S. Rep. 2150, 76th Cong. 3rd Sess., where on p. 4 it is stated: 

These provisions for loss of nationality by residence 
abroad would greatly lessen the task of the United 
States in protecting through the Department of State 
nominal citizens of this country who are abroad but 
whose real interests, as shown by the conditions of their 
foreign stay, are not in this country. 

Chairman Dickstein in discussing the bill on the floor 
stated, 86th Cong. Rec. 11944, 76th Cong. 3rd Sess.: 

Let me call to the attention of the Committee (of the 
Whole House) just a few of the urgent reasons for 
the recodification of the nationality laws. 

For many years native and naturalized citizens who 
accumulated wealth through the opportunities afforded 
in the United States, have gone abroad, purchased chat¬ 
eaus and fine homes in these foreign lands, have spent 
their money, and the only responsibility as citizens of 
the United States has been to register at certain inter¬ 
vals as citizens of the United States, but in times of 
stress have demanded the protection as citizens of 
the United States. 

There are others who, through accident of birth and 
circumstances have been born in the United States 
of alien parents, yet can claim citizenship and return 
at any time regardless of character or political affilia¬ 
tions or beliefs that are un-American and a danger to 
the country. 

Not only these alien Americans, but others who now 
are able to claim citizenship will be definitely expatri¬ 
ated, • • • In short this bill would put an end 

to dual citizenship and relieve this country of the re¬ 
sponsibility of those who reside in foreign lands and 
only claim citizenship when it serves their purpose. 

From the foregoing, it must inevitably be concluded that 
Congress was adopting a restrictive policy towards dual 
nationals such as appellant and extending the area of its 
concern solely towards those who sincerely believed and 
held themselves out as Americans, to the exclusion of those 
who “only claim citizenship when it serves their purpose.” 
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Nor can it be seriously contended that since nnder section 
2 of the Act of 1907, (supra, p. 2) there were stated two 
express ways of expatriation, “the voluntary act” cited 
in 8 U.S.C. 801(a) can only be one of these specified acts. 
Prior to the decision in the Elg case, it had been determined 
that the Act of 1907 did not prescribe the exclusive means 
of expatriation. United States ex rel. Rojak v. Marshall, 34 
F. 2d 219 (W.D. Pa.); United States ex rel. Scimeca v. Hus¬ 
band, 6 F. 2d 957 (C.A. 2). Any doubt on this question that 
might have been raised by the decision in Leong Kwai Yin 
v. United States, 31 F. 2d 738 (C.A. 9), which held this 
act to establish the exclusive means of expatriation, must 
be deemed to have been foreclosed by the decision in the Elg 
case. The court there established a third method of expa¬ 
triation, viz., the failure upon reaching majority to make 
a prompt election of American citizenship manifested by a 
return to the United States and assumption of the duties of 
citizenship. See Note 3, supra. 

The Government’s contention, that in determining 
whether appellant had “heretofore expatriated himself by 
his own voluntary act” we must look to his intention and 
belief as manifested by his conscious actions, is strongly 
buttressed by a proper understanding of Attorney General 
v. Ricketts, supra. At the outset it should be noted that the 
court there said (165 F. 2d at 194): 

The decisive question here is whether there is sub¬ 
stantial evidentiary support for the finding quoted 
above, namely that appellee did not by his own volun¬ 
tary act expatriate himself. 

The court obviously interprets the proviso in issue as call¬ 
ing for a clear-eyed scrutiny of the evidence to determine 
Ricketts’ belief in his American citizenship as manifested 
by his actions. If the court had felt that it was the intent 
of Congress to measure the right of these dual nationals to 
return by the standards of the Act of 1907, supra, then it 
could have simply concluded that since Ricketts had not 
done either of these two acts he had not “heretofore expa¬ 
triated himself” and further discussion would have been 
unnecessary. This it did not do, but rather reviewed the 
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evidence, pointing ont that while there were acts indicative 
of intent to expatriate (165 F. 2d at 195), ‘ ‘on the other 
side there is testimony of nnmerons witnesses in support of 
the court’s finding that appellee has continuously asserted 
his claim of United States citizenship. His persistence in 
returning to this country and his long residence here, on 
an apparently permanent basis, 4 are facts tending to nega¬ 
tive the thought that he had voluntarily expatriated him¬ 
self.” The court, having thus reviewed the evidence, con¬ 
cludes at p. 195: 

It is not our function to weigh the evidence or to de¬ 
termine questions of credibility. The findings below 
are not clearly erroneous and they support the judg¬ 
ment. 

From the above, it is obvious that the Ricketts case is 
authority solely for the proposition that in cases of this 
nature, the issue of expatriation by voluntary act is to be 
determined by a finding as to the intent of the subject, which 
finding if supported by the evidence will not be overturned 
on appeal. Yet, by his reliance on this case, appellant is 
placed in the incongruous position of asking this Court to 
overturn the finding of the lower court which is amply sup¬ 
ported by the evidence, predicating this position on a deci¬ 
sion which says, “It is not our function to weigh the evi¬ 
dence or to determine questions of credibility.” Such an 
argument must fall by its own weight. 

n 

The Evidence Clearly Shows That Appellant Neither Believed 
Himself to Be, Nor Held Himself Ont as, an American Citizen, 
and Consequently the Determination Below That He Had 
Expatriated Himself Is Correct and Amply Supported by the 
Evidence 

Turning now to the evidence before the trial court it be¬ 
comes apparent that the finding below was the only one that 

4 Ricketts had returned on a visit to the United States three years 
after reaching his majority. Ten years later, he returned perma¬ 
nently to the United States, and since that time had engaged in 
business in the state of Washington, where he had registered as a 
voter, voted in elections and engaged in civic affairs. 



13 


could be made consistent with a proper determination of the 
cause. A reading of the transcript discloses that appel¬ 
lant’s testimony is inconsistent and completely self-serving. 
Appellant’s testimony on direct examination was relatively 
brief, being limited to his expressed continued belief that 
he was an American, coupled with the admission that he 
had voted in the Canadian elections (J.A. 10A-12A). To 
counter the effect that such an admission must make on any 
impartial trier of facts, he further explains that such acts 
were done under duress. It is, of course, conceded that 
conduct to result in expatriation must be voluntary. 8 
TJ.S.C. 801(a); Podea v. Acheson, 179 F. 2d 306 (C.A. 2); 
Mircmda v. Clark, 180 F. 2d 257 (C.A. 9). This contention 
of duress raises, of course, an issue of credibility, the deter¬ 
mination of which lies particularly within the ambit of the 
trial court. Rupple v. Kuhl, 177 F. 2d 823, 825 (C.A. 7). 
The basic incredibility of appellant’s contention in this 
respect is evidenced by his testimony on cross-examination. 
In explaining his first act of voting in 1920, he stated he was 
forced into it by his father (J.A. 11A). On cross-examina¬ 
tion, he was asked (J.A. 13A): 

Q. Did you object? A. I objected, and he said, 
“Well, if you don’t come along with me,” he says, “I 
will have to go and tell you to get out of the house.” 
Father is not living today. 

In explaining his second act of voting, he was asked (J. A. 
11A): 

Q. How did you happen to vote at that time? A. I 
was working for a farmer, and I think it happened in 
1930—1929 or 1930—and I had quite a lot of money 
coming from him, because I had loaned him some 
money, see, and I had to work for him—I was working 
for the farmer. It was more or less under pressure. 
I didn’t want to vote, you see. 

Concerning his third act of voting, in 1934, he was asked 
(J. A. 15A): 

Q. Who were you working for at that time? A. The 
same party—Johnson’s. Q. Did he want you to vote? 
A. This time? Q. Did he ask you to vote? A. This 
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time it was with a merchant. Q. Beg pardon? A. 
This time we had been taking groceries from a mer¬ 
chant, and working it off, and he said that I should try 
and be on their side. I says “I don’t know why I 
should.” I was under obligation. 

In expounding the alleged duress which compelled him to 
vote in 1940 appellant stated (J. A. 16A), 

Well, my merchant said, “You had better do some¬ 
thing,” or “Be with us.” I said “Why should I?” 
“Well,” he says, “we are trying to determine the con¬ 
dition of the war.” He was for conscription. The 
war was on. Q. So you did vote that time? A. Yes. 

A fair reading of the above quoted excerpts with all of 
their inconsistencies and evasions sharply reveals the in¬ 
credibility of the witness’ testimony. Yet, even assuming, 
arguendo, that it had some basis, the alleged coercion urged 
here does not appear sufficient to cause the abandonment of 
his birthright by one actually believing and holding himself 
out as an American. Such a supine attitude as manifested 
by appellant, if his story be true, is hardly to be reconciled 
with a real desire to retain American citizenship. Appel¬ 
lant, however, informed the court that if he had known what 
he now knows—that it was illegal to vote in any election— 
he would never have voted in Canada. Such a statement 
standing alone would, of course, be persuasive in deter¬ 
mining his mental attitude. However, in that regard, the 
following colloquy between appellant and counsel for the 
Government appears pertinent (J. A. 16A-17A): 

Q. Now when was the next time you tried to vote? 
A. Next time was 1940. But prior to 1940 there was 
an election in 1935, and I was erased off the list be¬ 
cause the voter in charge of that district said I had 
no vote coming, —“An American can’t vote here.” 
• • • Q. And in 1940? A. That is 1940. Q. You 
voted? A. Yes. That is the last time. Q. You said 
you were a Canadian then? A. No. I never explained 
I was a Canadian. Q. Did you explain what you were? 
A. They never question you. Q. You knew that only 
Canadians were allowed to vote then, didn’t you? A. 
Yes. Q. You had been told that Americans had no 
right to vote? A. American citizens had no right to 
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vote. Q. American citizens had no right to vote? A. 
Yes. Q. Yon knew only Canadian citizens had a right 
to vote, didn’t yon? A. Yes. 

Comment on this hardly appears necessary. After hav¬ 
ing been informed that only Canadians could vote and that 
he was, as an American, ineligible, appellant nevertheless 
again returned to the polls and voted in a Canadian elec¬ 
tion. It would not seem that stronger proof of irrevocable 
election of Canadian citizenship to the complete exclusion 
of any retention of American nationality could be desired. 

Further examination of the record discloses additional 
support for the trial court’s finding. That appellant’s in¬ 
terests lay elsewhere can readily be inferred from his ex¬ 
tended residence within twenty miles of the the American 
border without a single attempt to return until 1941. Nor 
can it be urged with any cogency that appellant held him¬ 
self out as an American. To have successfully voted in 
four elections, appellant must have created a distinct im¬ 
pression that he was a Canadian citizen. Canadian voting 
officials must be presumed to know the law and their acqui¬ 
escence in his voting must be a strong indication of a hold¬ 
ing out of Canadian citizenship.. It further appears that 
there was nothing before the court here, apart from ap¬ 
pellant’s own self-serving declarations, which would have 
justified the trial court in finding that appellant believed 
and held himself out as an American citizen. Here, there 
is not, as in the Ricketts case, evidence of credible witnesses 
other than the plaintiff establishing a holding out of Ameri¬ 
can citizenship. The record is barren of any such testi¬ 
mony. There is not, as in the Ricketts case, evidence that 
appellant demonstrated any interest in his native land dur¬ 
ing his residence in Canada. Though living within twenty 
miles of the American border, he made no attempt to re¬ 
turn until 1941. Finally, there are not here, as in the 
Ricketts case, persistent attempts to return coupled with 
“long residence on an apparently permanent basis which 
might negate the concept of voluntary expatriation.” 

This, then, is the state of the record upon which this 
Court is asked to overturn findings amply supported by 
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the evidence. It is submitted that such a decision would 
violate both the spirit and the letter of Buie 52(a) of the 
Federal Buies. As this Court said in Coleman v. United 
States, — U. S. App. D. C. —, 176 F. 2d 469, 472: 

The primary duty for finding the facts in a case 
rests with the trial court and his determination in this 
regard is not to be lightly set aside, especially where, 
as here, he has made a detailed analysis of the evidence 
of both parties and has correctly applied the appli¬ 
cable law in making his determination. 

CONCLUSION 

The trial court having determined that by his course 
of conduct appellant had expatriated himself and this 
determination being clearly supported by the evidence, it 
is respectfully submitted that the judgment should be 
affirmed. 

G-eobge Morris Fay, 

United States Attorney, 

Boss O’Donoghtje, 

Joseph M. Howard, 

William B. Glendon, 

• Assistant United States Attorneys . 
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Comes now the appellee by his attorney, the United States 
Attorney, and requests that a rehearing be granted for the 
reasons set forth below. 

We respectfully submit that this Court, perhaps misled by 
the sympathetic presentation of appellant’s case in the brief 
and oral argument, has overlooked the most important evidence 
in the record in support of the trial court’s findings, and has 
not given proper effect to Rule 52 (a) of the Federal Rules of 
Civil Procedure, which provides: 

In all actions tried upon the facts without a jury 
* * # , the court shall find the facts specially and 
state separately its conclusion of law thereon. * * * 
Findings of fact shall not be set aside unless clearly 
erroneous, and due regard shall be given to the oppor¬ 
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the witnesses. 
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Appellant was bom in this country in 1900 of American 
parents, but was taken to Canada in 1910 where his father 
became naturalized while appellant was still a minor. This 
gave appellant dual nationality. Appellant voted in Canadian 
elections in 1920,1930 and 1934; he attempted to vote in 1935 
but was informed that he had been dropped from the list since 
he was an American citizen and, as such, could not vote; despite 
this, he voted again in 1940. On cross-examination appellant 
made the following admissions with reference to the incidents 

in 1935 and 1940 (J. A. 16,17-18): 

• * * • » 

Q. Now, when was the next time you tried to vote?— 
A. Next time was 1940. But prior to 1940 there was an 
election in 1935, and I was erased off the list, because 
the voter in charge of that district said I had no vote 
coming— “An American can’t vote here.” 

***** 

Q. And in 1940—A. That is 1940. 

Q. You voted?—A. Yes. That is the last time. 

Q. You said you were a Canadian then?—A. No. I 
never explained I was a Canadian. 

Q. Did you explain what you were?—A. They never 
question you. 

Q. You knew that only Canadians were allowed to 
vote then, didn’t you?—A. Yes. 

Q. You had been told that Americans had no right 
to vote? —A. American citizens had no right to vote. 

Q. American citizens had no right to vote?—A. Yes. 

Q. You knew only Canadian citizens had a right to 

vote, didn’t you?—A. Yes. 

* * * * * 

Q. Do you remember they asked you this: “In other 
words, then, you did state that you were a Canadian citi¬ 
zen in order to vote? Is that so?” And you an¬ 
swered-A. Yes, in one way it could be. 

Q. What did you mean by this: You said ‘Yes. I 
don’t want to tell any lies about it.” Do you remem¬ 
ber?—A. I might, yes, but they might have got it 
wrong, because I said “I will tell the same story as I 
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told at the Consulate and at the border.” Probably 
I might have said it. 

Q. And you remember: “You then state that you did 
state to the voting officials at Lisieux, Canada, that you 
were a Canadian citizen through the naturalization of 
your father?” and you answered: “Yes. There is no 
other way.”? —A. I can’t remember. 

Q. “There is no other way they would let me vote. 
And then another bunch would come along and rule 
you out.” Do you remember saying that?—A. I don’t 
remember saying that. 

Q. You don’t remember saying it?—A. No. 

Q. It is true, though, isn't it? —A. I can say that that 
is true, that I committed that. [Emphasis supplied.] 

Thus appellant admitted on cross-examination that he told the 
voting officials in Canada in 1940 that he was a Canadian citi¬ 
zen, although he stated he did not remember so informing the 
American immigration officials in Philadelphia. 

The only question in the case was whether appellant had, 
while abroad, expatriated himself as an American citizen by 
his own voluntary act; whether he had by some deliberate act 
repudiated American citizenship; whether he had, when faced 
with a choice between the one and the other, consciously 
elected Canadian citizenship. Sec. 401 (a) of the Nationality 
Code of 1940, 8 U. S. C. 801 (a); cf. Perkins v. Elg, 307 U. S. 
325, 329. 

Appellant was the only witness. He admitted the acts of 
voting, but stated that they were done under duress, under 
threats of economic reprisal held over him by creditors or em¬ 
ployers. The trial judge who observed his demeanor on the 
stand, under both direct and cross-examination, gave no credit 
whatsoever to this story. If he had believed that appellant 
was telling the truth he would, of course, have found in his 
favor. Instead the trial judge found that appellant had voted 
after he had been advised that only Canadians could vote, 
and concluded that by this act 1 he had deliberately repudiated 
American citizenship (J. A. 8-9). 

* In conjunction with over 30 years’ residence in Canada, most of it close 
to the United States border, without an attempt to return. 



4 


This Court’s opinion states that the only evidence to support 
the conclusion of expatriation is “the acts of voting in 1920 
or 1921, 1930, 1934, 1940 and attempting to vote in 1935.” 2 
And this Court holds that a mere finding that an American 
voted in foreign elections is not sufficient to support a conclu¬ 
sion of voluntary expatriation under 8 U. S. C. 801 (a). We 
would have no quarrel with such a ruling upon such a record. 8 
But is this all the evidence in this record to support the District 
Court’s finding? It is not. It ignores what was obviously 
the chief fact upon which the trial judge relied. The evidence 
{supra, pp. 2-3) shows that in 1935 appellant was advised that 
he could not vote because he was an American; and that with 
full consciousness of this warning he proceeded to vote in 1940 
anyway, stating to the authorities that he was a Canadian in 
order to be allowed to cast his vote. This record does not show 
mere voting in a foreign election. It reveals a vote cast under 
such circumstances as to indicate a conscious and deliberate 
choice of Canadian, as opposed to American, citizenship. It is 
true that this Court has somewhat greater latitude under Rule 
52 (a) in reviewing the findings of a trial judge than it has in 
reviewing the verdict of a j ury. United {States v. Urated States 
Gypsum Co., 333 U. S. 364, 395. But it is hardly fair to the 
trial judge to say that his conclusion is not supported by the 
evidence, while ignoring the cornerstone of the structure of his 
reasoning. Nor is it consonant with the intent of Congress, 
which carefully provided for the expatriation of such dual na¬ 
tionals by “voluntary act,” to gloss over the crucial evidence 
that appellant deliberately repudiated American citizenship. 
We respectfully submit that this decision goes too far. 

The Court states that the Ricketts case (165 F. 2d 193) pre¬ 
sented an almost identical fact situation, and that the only 
evidence to support expatriation in each case was the fact that 
both Ricketts and appellant had voted in Canadian elections. 
We fail to see how the Court can make such a statement, when 
Ricketts presented several credible witnesses to corroborate 
his own story that he had always claimed to be an American, 

* Plus, of course, the long continued residence in Canada. 

•As to those who do not fall in the special class of “Elg citizens,” such 
as appellant, the rule is different. Compare 8 U. S. C. 801 (a) and (c). 
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while appellant relied solely upon his own word; when the trial 
court believed Ricketts, but disbelieved appellant; when 
Ricketts, unlike appellant, was never told than an American 
could not vote in Canada; when there was no evidence that 
Ricketts, in voting, was faced with a choice between American 
and Canadian citizenship, while this was the very foundation 
of the trial court’s finding against appellant; and when the 
great weight to be accorded the trial court’s findings lay on 
the scales in Ricketts’ favor, but was counter to appellant. 

It is quite true, as Judge Prettyman pointed out during 
oral argument, that a person possessing dual nationality could, 
prior to January 13,1941, vote in a Canadian election without 
jeopardizing his American citizenship. Such a person, know- 
ing that he possessed rights as a citizen of each nation, and 
knowing that as a Canadian citizen he could vote, would not 
in doing so be faced with the necessity of making a deliberate 
choice. He could vote with full intent to retain American citi¬ 
zenship. This would be no voluntary act of expatriation and 
it would be necessary to determine his intent in some other 
way. But this was not appellant’s situation. He knew 
nothing of dual nationality. He had always claimed to be 
American. In 1935 he was told that as an American he could 
not vote. So, in order to vote in 1940, he told the authorities 
that he was a Canadian. He was faced with a situation in 
which he had to indicate by outward action whether he pre¬ 
ferred American or Canadian citizenship. And, deliberately, 
consciously, voluntarily, he chose the Canadian. 

This is a case in which the cold record, paradoxically enough, 
is apt to enkindle considerable sympathy for appellant. On 
its face he appears ignorant, bewildered, uninformed, a farm 
laborer with second grade schooling, of poor economic status 
unable for years to arrange his affairs, and subject to coercion 
by creditors and employers. And the very able attorney who 
wrote the brief and argued the case for appellant in this Court 
did nothing, of course, to quench any embers that smouldered 
in the record. Quite the contrary! But this same attorney 
represented appellant in the trial court, and the words in the 
record were spoken there in open court. Why, then, we ask, 
did the trial judge rule against appellant? If the Court please, 


the answer is this—that he simply was not a credible witness 
when telling his own. story on the stand. The trial judge did 
not believe him. If he had, he would have found that all 
appellant’s voting was done under duress, and that he had 
never voluntarily sacrificed American citizenship. Appellant 
impressed the Assistant United States Attorney who tried the 
case as sullen, definitely evasive, and deliberately lying. Cer¬ 
tainly he must have left much the same impression on the trial 
judge, for his explanations were completely disregarded despite 
the fact that he was the only witness before the court. 

; - Since the Court passes over the evidence in support of the 
District Courtfs finding without even a comment upon the main 
feature o^that evidence, we find it difficult to avoid the conclu- 
' sion that the sympathetic presentation played a major role in 
the decision. The trial judge was in the best position to pass 
***** judgments appellant’s credibility, and he concluded from 
his testimony and his demeanor on the stand that he had vol¬ 
untarily and deliberately repudiated his American citizenship. 
Wherefore, it is respectfully submitted that the petition for 
rehearing should be granted and that the judgment of the Dis¬ 
trict Court should be affirmed. 

George Morris Fay, 

* United States Attorney. 

Ross O’Donoghue, 

Joseph M. Howard, 

William R. Glendon, 
Assistant United States Attorneys. 
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